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Et e contra. B 4 4.1 ] 

The CASE of the ſaid William Davis, and of 

the ſaid John Zephaniah Holwell, as Attorney 

to the ſaid William Davis, the Appellant in the 
Original, and Reſpondent in the Croſs Appeal. 


mY 


HE faid William Davis was one of the Council, in the Service of the Zaft-India Company, 
at Fort William in Calcutta, where he carried on an extenſive Trade, as a Merchant; and, 
in the Beginning of the Year 1745. being about to depart from thence for Europe, and having 

4 —— — ITY e 5 3 — 2. ——— ba ard the Linda Mer- | 

Jenny, and divers other Ships, then abroad on their reſpective Voyages, and other large Concerns 


t 


depending in India: In order that proper Care might be taken thereof, he entruſted the ſame to the Manage- 


ment of the ſaid Cruttenden and Holtell, with whom he had a particular Intimacy; and, for that Purpoſe, 
he appointed them his Attorneys, jointly and ſeverally. . A OS 

The ſaid Davis being failed for Europe, and the Shipping, on board which he had large Concerns in Cotton, 
being ſoon expected ;—and the ſaid Nian Mullick, being a Banyan, or Broker, of great Skill in all mercantile 


Matters, and one that was perfectly well acquainted with the Market, and, from the Correſpondence he had 


in all Parts of India, and particularly in the Cotton Country, which was the Place of his Nativity, well knew 
what Probability there was of that Commodity's riſing or falling; and being under the greateſt Obligations to 
the ſaid Davis, for many ſignal Favours and Friendſhips he had received from him; and being Banyan or 
Broker to the ſaid Cruttenden, of whom Appellant Holwell had not then the leaſt Suſpicion ; the Appellant 


Holwell thought he might ſafely rely on his Judgment and Integrity, in aſſiſting him and Cruttenden in the 


Sale of the ſaid Cotton, for the ſaid Davis: Therefore they applied to the ſaid Nian Mullick, and conſulted 
him, in relation to the Sale of the ſaid Cotton, and employed him to ſell the ſame, for them, as their 
Banyan or Broker, in the beſt Manner, and moſt for the Profit and Advantage of the ſaid Davis, their Con- 
ſtituent. | | | 
But the ſaid Nian Mullick (and, as the Appellant Holwell hath ſince had too much Reaſon to apprehend, 

in Conjunction and Confederacy with the ſaid Cruttenden) taking an unjuſt Advantage of the intire Con- 
fidence, which he ſaw the Appellant Holwell had, unreſervedly, placed in him, and knowing, from the In- 
telligence he had received from the Cotton Country, particularly by Advices from Dacca (where Defendant 
had reſided ſeveral Years, and which he received, as the ſaid Holwell diſcovered ſince filing the Bill, as hereafter 
ſtated, on the 1ſt of May 1745. being Nine Days before the Entring into the Contract, hereafter ſtated), That 
the Morattoes left Muxodovad the 20th March preceding, and the Country a few Days afterwards, and, in 
their Return, did great Damage to the Copes, or Cottons, that were then on the Ground, feeding their 
Horſes with it, treading it down, and deſtroying it; and that, in April, the Sun deſtroyed what remained 
of it (but which he induſtriouſly and fraudulently concealed from the Appellant Holzwell).; formed a Scheme 
to raiſe a very large, but unjuſt, Profit to himſelf, by purchaſing the faid Cotton at a much leſs Value than 
he knew it to be worth, for his own Benefit, under a colourable and fictitious Name, which he intended to 
impoſe on the Appellant Holwell, for the real Buyer; and, for that Purpoſe, he repreſented ro Appellants, 
That Cotton was a falling Commodity ;—That the Merchants did not chooſe to deal in it, on account of the 
Proſpect there was of a plentiful Crop, and the large Quantities expected to be imported; and artfully re- 
preſented a Number of Difficulties, which would attend the Sale of the ſaid Cotton (all which has ſince ap- 
peared to be without the leaft Foundation) ; but that there was. one Golam Mahomet, who was a Relation of 
Coja Yazeede, an eminent Black Merchant at Hougbley, who would purchaſe it at the Rate of 16 current 
Rupees and 8 Annas per Maund, and which the ſaid Nian Mullick repreſented as a beneficial Bargain for 
the ſaid Davis; alleging the Market Price to be but from 15 to 16 Rupces per Maund ; and ſtrongly re- 
commended to the 2 Cruttenden and Holwell, to accept the ſaid Offer; aſſuring them Cotton was a fink- 
ing Commodity, though the ſaid Nian Mullick then knew Cotton was a riſing 9 and that the 
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Price he then propoſed was conſiderably below the current Price, which even old and indifferent Cotton then 
ſold for at Calcutta. 1 l N | a Ye | x 
The Appellant Holwell (who is by Profeſſion a Surgeon, and had no Knowlege whatever in the Value o 

Cottons, or other Merchandize ; and therefore the ſaid Davis told the ſaid Holwell, That he ſhould princi- 

rely on the ſaid Cruttenden, in his mercantile Tranſactions) not having then any the leaſt Imagination 
of the ſaid Cruttenden proving falſe to the ſaid Davis (though he and the ſaid Davis have had but too much 
Reaſon ſince to believe, that the ſaid Cruttenden was concerned, under-hand, with the ſaid Nian Mullick, in 
this Tranſaction, and the Fraud thereby intended to be put on the ſaid Davis) and the ſaid Cruttenden aſſuring 
the Appellant Holtvell, he might ſafely rely on the Judgment and Experience of the ſaid Nian Mullick, the 


Appellant Hohwell intirely relied on his Counſel and Advice: And then not in the leaſt imagining, that the 


ſaid Man Mullick was, in this his Propoſal, acting for himſelf; under a fiftitious Name, or that he had any 


ſiniſter Deſign; or that the ſaid Cruttenden was any ways concerned with, him in the ſaid Purchaſe ; and 
verily belicving the Nd Crustenden had the ſame real Ke by + with himſelt, for the Intereſt of the ſaid Davis 


and that the ſaid Nian Mullick was counſelling and adviſing them for the beſt; and that the accepting this 
Offer, purſuant to his Advice, would be for the Advantage of the ſaid Davis; — the Appellant Ho well, and 
the ſaid Cruttenden, agreed thereto, only deſiring to have Security given for the ſaid Golam Mabomet's Per- 
formance of the ſaid Contract, as he was wholly unknown to either of them the faid Cruttenden or Holwell: 
And the ſaid Nian Mullick repreſenting the ſaid Golam Mabomet to be a Merchant of great Subſtance and 

Worth, and one whom he perſonally knew very well, and offering to be Security for him, the Agreement 
was made, and reduced into Writing; in the Words following, viz. 


roth May 1746. 46 W E, Edward Holden Cruttenden and John Zepbaniab Holwell, Attorneys for, and on the Behalf of, 
Seel the Ct. ** William Davis Eſquire, do hereby acknowlege to have contracted and fold, to Golam Mabomel, 
won to Golam «© One thouſand Bales of Cotton, at the Rate of 16 Rupees 8 Annas current per Maund, and Two Months 

mom's. ee Credit from the Time of the Delivery: And it is further agreed by us, That the faid One thouſand 


« Bales of Cotton is to be what firſt comes to Hand, out of the ſeveral Ships wherein the ſaid /illiam Davis 


<: is concerned; and likewiſe, that no damaged Cotton is to be delivered on Account of this Contract. In 


« Witneſs whereof, we have hereunto ſet our Hands, in Calcutta, this roth Day of May 1746. 


E. H. Cruttenden, 
F" Zeph* Hohwell. 


reth May 1746, ce W HEREAS Meftieurs Edward Holden Cruttenden and Jobn Zephaniah Holwell, as Attorneys for 
— 0 William Davis Eſquire, have ſold Golam Mahomet One thouſand Bales of Cotton, this is to certify, 
Golam Maho- & That as the ſaid Edward Holden Cruttenden and John Zephaniah Holwell, are no ways acquainted with the 
mee of the tag ( ſaid Golam Mabomet, that I Nian Mullick do hereby make myſelf liable to any bad Debts, that may ariſe 
Agreement on << from this Contract; and likewiſe, that he the ſaid Golam Mahomet ſhall fully comply with the Contents 

e and Meaning of the Bargain made with him, by Edward Holden Cruttenden and John Zephaniah Holwell: 


For Witneſs whereof, I have hereunto ſet my Hand, this 10th Day of May 1746. 
| Signed, in Bengal, 
Nian Mullick. 


Before the Ships ſailed from Calcutta for Europe, which was in Judy 1746. the new Cottons came in, and 


ſold at near double the Price at which the ſaid Davis's Cotton was fixed, by the ſaid Contract; and it being 

neceſſary, that Mr. Davis ſhould be appriſed by the Zuly Ships of this Tranſaction, Mr. Cruttenden (who 

had always drawn up all the joint Letters that had been wrote by him and the Appellant Heolwell, in relation 

to Mr. Davis's Affairs entruſted to their Management) 

10th July 1746, Drew up a joint Letter, of this Date, to Mr. Davis, containing, inter alia, ſeveral Repreſentations, which 
Jets ang Holwell (having then no Miſtruſt of the faid Cruttenden) believed to be true (but which have ſince appeared 
Holwell to Da- to be falſe), of the diſcouraging Proſpect as to the Price of Cotton, particularly from the Country being over-run 
Ty whith Morattoes; and repreſenting, that the ſame was generally conſidered as a falling Commodity; but Cotton 

taking a little favourable Turn, by Omichund having bought all Mr. Fackſon's Cotton, to the Amount of 

N. B. This was 45000 Maunds, at 12 Rupees per Maund, they embraced that Opportunity of ſelling, on the 1oth May 
erase Cotton. 1746. all his Mr. Davis's Cotton to Golam Mahomet, a Relation of Coſa Vazeede, a Houghley Merchant 
at 16 Rupees 8 Annas per Maund, and Two Months Credit; - which Contract they entred into before the 

Country Crop was gathered, and which, at that Time, ſhewed an Appearance of being a plentiful Crop; 

but, from a moſt uncommon Drought, the Country Cotton was entirely deſtroyed, by which Cotton had 
taken a Turn, not thought on, or expected, by any Soul living, as it had roſe from 17 to 22 Rupees 

8 Annas, ſince the Arrival of the Surat Shipping, which Price it was then at, and they could not tell to 

what Price it might riſe :—So, on the contrary, it might take another Turn, ſhould the Meorattoes return; 

which they certainly would do, as they were only retired a little beyond Ballaſore. — That the Occaſion of their 

making this Bargain was entirely owing to Mr. Cruttenden's having, ſome Days before, bought Mr. Burton's 

whole Cargo on the ſame Terms, which was then looked on but as a middling Bargain; and that Mr. Crut- 

tenden's chief and only Inducement to make this Purchaſe, was to ſecure a Debt of 20,000 Rupees the ſaid 

Burton owed him :——That as Things might turn out the Difference, gave them Concern; but as they thought 

themſelves right in what they did, they were ſure he, Mr. Davis, was too much their Friend, and too good 

a Merchant, to judge from the Conſequences of what had happened, as it might have taken the cther Turn : 

and had Mr. Davis been there in Perſon, they believed he would have done the ſame Thing. 1 F 


And, in November 1746. Cruttenden wrote another joint Letter to Mr. Davis, That Mr. Braddyl's Cot- 


ton had been ſold from 19 Rupees 4 Annas to 20 Rupees 8 Annas: Which, all thi 
hoped would be a further Confirmation, that the Bargain they had made was right. FR 
That ſeveral Parcels of Cotton, the Property of Mr. Davis, arrived at Calcutta, in ſeveral Ships, between 
June and Otober 1746. to the Amount, in the Whole, of 3,179 Maunds and 20 Seer, which fell ſhort 
400 Bales of the 1,000 Bales the ſaid Cruttenden and Holwell had contracted to ſell the faid Golam Mabomet. 
there beingaleſsQuantity of Cotton brought, on the ſaid Davis's Account, than was expected | 


gs conſidered, they 


_ fame 


| and all which 2, 
Maunds and 20 Seers of Cotton were, from time to time, as the ſame arrived, weighed off, and W N 604 
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21 Feb. 1746-7, 
Paragraph. Joint 
| Letter from Crut- 


tenden 9nd al- ſigned; in which Letter was the following Paragraph; viz. 


20 Feb. 1746-7. 
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- ſame 2 by the ſaid Nian Mullick, as he pretended, and as ſaid Holwell then imagined, for, and with 
the Money of, the ſaid Golam Mabomet. 
But the Price of Cotton, inſtead of falling, as the ſaid Nian Mullick had repreſented, greatly riſing, and 
continuing to riſe, to very conſiderable Prices, much higher than that mentioned in the ſaid Contract, the 
Appellant Holwell began to apprehend the ſaid Nian Mullick had not dealt fairly and honeſtly with him; and, 
after a very diligent Inquiry, found out, to his great Aſtoniſhment and Surprize, that there was no ſuch 
Perſon in being as Golam Mahomet, and that it was a fictitious Name, made ule of by the ſaid Nian Mullick, 
to impoſe on the ſaid Holwwell, and defraud the ſaid Davis. 

The ſaid Hokoel! likewiſe, upon ſuch his inquiring, further diſcovered, in _ that the Price of old 
Cotton at Calcutta, in April, and the firſt Ten Days in May 1746. ſold at from 17 Rupees 12 Annas to 
20 Rupees per Maund ; and that the Market for Cotton was riſing in April, and continued riſing from that 


Time; and that great Quantities were then ſold ; and that the faid Nian Mullick had fold the ſaid Cotton, 
at a prodigious advanced Price, at Culnah and Calcutta; but the exact Price could not learn. 


Upon theſe Diſcoveries, the ſaid Holwell immediately acquainted the ſaid Cruttenden with this groſs Impoſition 
of the ſaid Man Mullick, and expreſſed his Surprize thereat, and at which the ſaid Cruttenden ſeemed to be 
equally ſurpriſed ; and they both immediately applied to the ſaid Nian Mullick, repreſenting to him the 
Heinouſneſs of this his Procedure, and the ſhameful Fraud he had been guilty of, in ſo groſly deceiving and 
impoſing on them : And repreſented to him ; 

That the faid Contract, under theſe fraudulent Circumſtances, was void; and therefore, they inſiſted, That 
he ſhould diſcover the real Prices for which, and to whom, he ſold the ſaid Cotton, and refund the Difference 
between the Price he gave for the ſame, under the ſaid fiftitious Contract, and the real Price for which he 
ſold the ſame. 

The ſaid Nian Mullick, finding himſelf thus detected in this notorious Fraud, after ſome Prevarication, 
confeſſed, there was no ſuch Perſon as Golam Mahomet, and that he had made uſe of that fictitious Name, 
in the Purchaſe of the ſaid Cotton, only to ſerve his own Turn :—Owned the great Obligations he was under to 
Mr. Davis; intreated of the ſaid Cruttenden and Holwell, not to carry Things to Extremity, by filing a Bill 
againſt him, as that might blaſt his Credit, and undo him; but that they would think of doing Juſtice to 
their Conſtituent ſome other Way; and, for that Purpoſe, he propoſed, at firſt, to refer the Matter to Mr. 

Davis, and then to Arbitration, both which the ſaid Holwell refuſed, as the ſaid Nian Mullick might, in the 
Interim, withdraw into the Country, or die: Whereupon the ſaid Man Mullick propoſed, and offered to re- 
fund, for the preſent, according to what certain Parcels of Cotton, belonging to Mr. Braddyl, had fold for 
at Outcry; and as to any further or other Demands, to leave that to Mr. Davis's own Determination: 
And the ſaid Cruttenden, of whom Appellant Howell had then no kind of Suſpicion, immediately coming into 
this Propoſal, and declaring his Approbation thereof, and that he was ready and willing to accept this Offer; 
and repreſenting to Appellant Holwell the Difficulties that might attend the coming at a Diſcovery of the real 
Prices, at which the ſaid Nian Mullick fold the faid Cotton; the Appellant Holwell conſulted Mr. Bodley, 
the moſt eminent Lawyer there; who, on the 14th February 1749. giving Mr. Holwell his Opinion and Ad- 


vice, in Writing, to accept, for the preſent, what was then offered, and refer the reſt to Mr. Davis, who 
might, gar NiraAinne cn foo Andloko . Ab cet on Ot «ka {ail Cruttenden. 
agreed, for the preſent, to take what the ſaid Nian Mullick had fo propoſed to refund, ſubject to Mr. Davis's 
Approbation, and to refer the further Conſideration of the Affair to their Conſtituent, the ſaid Davis, as 
to his acquieſcing herein, or proſecuting the ſaid Nian Mullick, for any farther Reſtitution ; which Nian 
Mullick had himlelf propoſed, in order to bring the Appellant Howell to agree to it; and which he, on 
his Knees, intreated the Appellant Holwell to agree to; and Cruttenden undertook to write a joint Letter to 
Mr. Davis, acquainting him with what had thus paſſed in this Affair, ſubſequent to the ſaid Two Letters of 
Fuly and November 1746.: And, accordingly, | 

The ſaid Cruttenden ſent a Letter, of this Date, ready prepared, and ſigned by himſelf, to Appellant 
Holtvell to ſign, and which the faid Holwell, having then no Apprehenſion of Cruttenden's Integrity, readily 

It's now ſome few Days ago ſince we had Intelligence, That the Contract we had made in relation to 
your Cotton, was not in the Manner that we all along imagined, and that Nian Mullick was concerned in 
« the Purchaſe, and that Golam Mahomet was only an imaginary Perſon : On which we ſent for Nan, and 
« taxed him with the Affair; who owned every thing was true that we had heard: On which we repre- 
<« ſented to him, how ill a Thing he had done, and how liable we were to be cenſured, on this Account; 
«© and that the only Way to ſatisfy us was, to make Reſtitution ; which, after many Diſputes, he has con- 
< ſented to do; and we have agreed to take the Medium of what Mr. Braddyl's Cotton fold for at Outcry, 
* which will be a Difference of upwards of 12,000 Rupees. It would be needleſs to write to you the Argu- 
ments he made uſe of, to ſupport the Validity of the Contract; as the End hath been our taking back 
from him, what we think is due to you; and, as it has turned out, we eſteem ourſelves infinitely happy 
in having made this Diſcovery, leſt others might have endeavoured to have wronged us in your good 
Opinion and Eſteem, which we can't but flatter ourſelves would be no eaſy Matter: But, to be ſure, to 
« have an Affair of ſuch Conſequence tranſmitted you by others, and we to have taken no notice of, would 
c have been Cauſe ſufficient, though, even in that Caſe, we might have been innocent, as we came to the 
„ Knowlege of this ſo ſhort a time.“ Which Letter, the ſaid Nian Mullick inſiſts on as a new Agreement, 
which finally determined and put an End to the Affair, and abſolutely freed and diſcharged him from any further 
Demands, either by Davis, or by the Appellant Holwell, as his Attorney, on Account of the ſaid Cotton. 
The Appellant wrote, by the ſame Ship, a ſeparate Letter, dated 2oth February 1746-7. as follows ; 
VIZ. | | 


& I muſt now expatiate on an Affair, mentioned in our joint Letter, which, in the Progreſs of it, gave 
© me the greateſt Vexation and Anxiety, though, in the Concluſion, ir affords me no ſmall Pleaſure, as it 
has ſupplied me with an Occaſion of demonſtrating to you my ſincere Attachment to what concerns your 

< Intereſt here.—lIn a former joint Letter we mentioned our Contract with Golam Mahomet, for your re- 
turning Concerns of Cotton: in my private Letter I enlarged on my Reaſons for coming into that Con- 
* craft: Two or Three Circumſtances attending this Contract, at the Time we made it, for the Inſtant 
e © ſtaggered me: I thought it odd, that Nian Mullick ſhould recommend and adviſe us to ſell your Con- 
F cerns of Cotton at 16 Rupees 8 Annas, when fo ſhort a Time before his Maſter had bought a Ship's 


Cargo 


[4] 


Cargo at the ſame Price, which I concluded he would not have done without Nian's Judgment; but being 
« told Cruttenden's Reaſons for buying Burton's Cotton, my Suſpicions of Nian, on that Score, vaniſhed : 
« Then, on my objecting to Cruttenden, That this Golam Mabomet was intirely unknown to us, NMian im- 
« mediately offering himſelf Security for his Performance of the Contract, alarmed me again: I thought it 
e ſomething ſtrange, that he ſhould become bound in ſo large a Concern (for a Man that I concluded could 
be of no great Conſideration, or I ſhould have heard of him, in ſome Shape or other) unleſs he was himſelf 
<« intereſted in the Purehaſe: I reflected, however, that as he was no Stranger to the Attachment there was 
e between his Maſter and yourſelf, he would not dare to deceive us in any thing that regarded your Affairs; 
« and, with this Reaſoning, my Doubts were lulled aſleep again; but only for a ſhort Time ; for meeting 


N. B. Gopaul = with Gopaul, about a Fortnight after the Contract was made, and telling him of it, he ſeemed to diſap- 


was another emi- 


nent Banyen. prove of it, and grumbled ſomething about Nian, that made me again repent we had entred into ſuch an 
« Engagement : But after the Arrival of the Ships, obſerving Cotton took that unexpetted Riſe they did, 
I cannot expreſs to you the Uneaſineſs 1 ſuffered, in your ſuſtaining ſuch a Loſs : With theſe Uneaſineſſes, 
« my Suſpicions of Nian's having impoſed on us grew ſtronger ;z and having had a long Knowlege of the 
« Man, and reflecting, that great Geniuſes too often have a Tendency to great Rogueries, I was no longer 
« in Doubt, but that he had made the Purchaſe for himſelf, under the fictitious Name of Golam Mahomet : 
« In this Dilemma 1 continued for ſome Months, not caring to ſpeak to Mr. Cruttenden, without ſome 
« Foundation to go on, as I knew Nian to be a Servant in much Eſteem and Confidence with him: I there- 
« fore ſent one of my own People to Houghley, to inquire if there was ſuch a Merchant there as Golam Ma- 
« homet, a Relation of Coja Vazeed's, and if he had made any conſiderable Purchaſe of Cotton in Calcutta, 
« and with whom : This Perſon returned, and informed me, he could not get Intelligence of any ſuch Perſon : 
« However, that I might ſtill be on a ſtronger Footing, I ſent for Gopaul, and after inculcating to him the 
Faith and Confidence you ever had in him, I told him my Suſpicions, and deſired he would make all 
* neceſſary Inquiries to ſatisfy them: He ſeemed aſtoniſhed, on my ſpeaking to him, and told me, I made 
e him happy in communicating my Doubts to him, for that they were too true; that there was no ſuch 
% Perſon as Golam Mabomet in being; and that Nian had made the Purchaſe on his own Account; telling 
% me, at the ſame time, he knew it ſoon after the Contract was made; and that it had been the Talk of 
the Bazaar, or Exchange : On aſking how he could anſwer it to his Maſter, the not informing us of it? 
he replied, It was a nice Point to ſpeak of, when he knew not how far we were concerned in the Purchaſe. 
This, you may imagine, ſhocked me not a little, that I ſhould have ſo long, and innocently, lain under 
the Slur of having joined and ſhared in this colluſive Sale (I was juſt then obliged to go to Jugilu, to 
s viſit the Earl of Northeſt, who had been my Patient in Town); ſo directed him to make an exact Scrutiny 
into the Affair, and give me what Intelligence he could, at my Return: Accordingly, when I arrived, 
about the 1oth Inſtant, in Calcutta, he brought Omichund with him; and they jointly convincing me of 
the Truth of my Suſpicions, I went to Mr. Cruitenden, and repreſented the whole Affair to him: We 
ſent for Min, and, charging him with it, he boldly told us, Golam Mabomet ſhould be forthcoming 
the next Day, and that he would prove the Sale and Delivery of the Cotton to him. The next Day Mr. 
2 was ordered, 0 Company's Affairs, to Houghly, and did not return under Two Days; 
1 1 e told 8 t bu Threats a rom ment 2 no ö 
8 chere was no Ry Lo as Golan 9 — and that he had madethe == x73: de Accu 19, contels 
« and Two or Three other Merchants, and would vindicate the ſame.—As I was very well convinced nei- 
„ ther Law nor Equity would countenance ſuch a fraudulent Sale, the firſt Thing I did was to draw a 
« fictitious Caſe [that is, by way of A. B. J, and ſend it to Mr. Bodley, whoſe Anſwer confirmed me in my 
Opinion; both which I ſend you incloſed, as well as Copies of Notes ſent to Mr. Cruttenden, with his 
« Anſwers. The Opinion of Mr. Bodley ſquaring with my own Judgment, determined me to come to 
the Reſolution ſet forth in our joint Letter: The Peruſal of which, joined to ſaid Notes, will enable you 
to judge what Steps we have taken in the Affair, ſince the Diſcovery.” 

2:6 Feb, 2746 And 23d fame February, the Appellant Holwell wrote another Letter to Mr. Davis, wherein, after having 
f om Holwe.1to acquainted him how they had, at preſent, compromiſed this Affair, proceeds as follows; viz. ** You have 
ERIN * now, Sir, che Affair laid before you, in every Light, as Mr. Cruttenden has very particularly tranſmitted 
eto you every Reaſon alleged by Nian, in his Defence; and you are as capable of judging of it as any 
body; you are, beſides, in a Place where you can obtain the beſt Advice: For my own Part, I cannot 
* look on it in any other Light, than in a villainous one; and if you ſhould determine to ſue for a further 
* Reſtitution, I will, in the mean time, arm myſelf with every thing that can be aſſiſting; and I have ſome 

«© Reaſon to think, I ſhall be able to work out the true Sales of every Ounce of it.“ N 


This will ſtill further appear by the following very extraordinary Behaviour of Mr. Crultenden, who, Four 
Days after ſigning the ſaid laſt joint Letter, viz. FE : 

Sent the Appellant Howell an Inſtrument (purporting to be a general Releaſe from him, and the Appel- 
lant Holwell, as Attorneys of the ſaid Davis, to the Reſpondent Nian Mullick) for indemnifying him from 
any further Diſputes or Troubles that might ariſe from his being concerned in the ſaid Purchaſe of Cotton, 
ready drawn up and executed by the ſaid Cruttenden, without once conſulting with the Appellant Holzwe!] 
thereon, or mentioning to him any thing of that Kind; deſiting the ſaid Holtell to execute the ſame ; it 
being what, as he ſaid, the Reſpondent Nian Mullick inſiſted on, though Nian Mullick had never mentioned 


any thing of that Nature before to the Appellant Holwell; upon Receipt of which, the Appellan 
immediately wrote the following Letter to Mr. Cruttenden : K 4 OY OR Inns 


25 Feb. 1746-79, 46 . . . . K 
os Feb 00? As I am in my Conſcience convinced Mr. Davis, by the fraudulent Sale of his Cotton, ſuffers nearer 


well's Leer to “ to the Amount of 30, ooo Rupees, than the Sum now offered by Njan, I cannot ini | 
tutte 1den, upon Ih 3 IC 8 , t injure the Truſt and 
— ** 5 2 repoſed in me, ſo much as to ſign the Acquittance 3 have ſent; for thereby we render Mr. 
* 2 incapable of any further Reſtitution, ſhould he not be ſatisfied with the Terms tranſmitted to him. 
| To avoid the Trouble of a Law-ſuit, I am content to receive the Sum he, Nian, offers, and let the 


Affair reſt, till we have Mr. Davis's Sentiments ; and, if Ni 4 
nor will deliver up the Contract, it is — _ s; and, if NMian refuſes to ſubmit to thoſe Conditions, 


Sales he has made of Mr. Davis's Cotton.“ 


25 Feb. 1746-7. 
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pinion we ſue directly for the Difference, agreeable to the 
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To which Letter Mr. Crutenden, the ſame Day, returned the following Anſwer ; vis. 


&« If you remember, Nian wanted to refer the whole Affair to Mr. Davis, but you thought it beſt to 
finiſh it here: Agreeable to which, we conſented on the Terms we wrote to Mr. Davis, which I looked 
on to be as valid as the Paper I had ſigned, and ſent you to do the fame z but, if you do not, my Opinion 
I eſteem as nothing in this Affair: As I have laid that intirely aſide in the preſent Caſe, as I look on you 
to be the more impartial Judge; and the only Reaſon I ſeat it, was, in Compliance to Nian's Deſire, 
that he might have ſomething to ſhew for the Money paid back, and Reaſons for his ſo doing; but, 
however, you may reſt aſſured I ſhall ſee punctually complied with what agreed to; as, with a ſincere 


Conſcience, I can ſay, no%one would do more, or be more cautious, knowingly, of injuring the Truſt 
and Confidence repoſed in them, than, Sir, Sc.“ 


Comparing which Letter of Cruttenden's, and the Releafe together, and the Circumſtances attending it, it 


is very plain the ſending it to Holtvell, thus ready prepared and executed by Cruttenden, was in Hopes to 
have ſurpriſed and enſnared Holwell unawares into the Execution of it; but when, by Holwell's Vigilance, 
they were defeated in this Scheme, the Releaſe was never more mentioned to him. 


March 1745. 


That Njan:Mullick was to continue open to any further Demand from Davis, further appears from Nia 


Mrullick's afterwards paying the Moncy on the 30 th of March following (for it was not paid till then), with- 


FinalAgreement. Out having or demanding the ſaid Releaſe z it being then, and not before, finally ſettled and agreed be- 
tween them, That the Defendant was, notwithſtanding his paying the ſaid 12,034 Rupees 15 Annas, to 


remain liable to be called upon for the further Profits he had made, if Mr. Davis ſhould think fit to direct 
the ſame, 


And accordingly the ſud Nan Mullick, in March 1746, refunded, and made good, to the ſaid Crutten- 


den and Holevell, in behalf of the ſai Davis, for ſuch Difference, the Sum of 12,034 Rupees 15 Annas, 


being 14047. 15. 64. + Sterling; and it was to be left to Mr. Davis, whether he will inſiſt on making any 
further Demands againſt the ſaid Nian Mullick. 


But the faid Howell foon afterwards diſcovering, that the ſaid 12,034 Rupecs 15 Annas, fo refunded by 


the ſaid Nian Mullick, did ſcarcely amount to One third of the Profits made by the faid Nian Mullick on 
the Salt of the ſaid Cotton; and that he had fold the fame, on a Medium, at 25 Rupees 8 Annas the 
Maund, whereas the Medium Price of the ſaid Braddyl's Cotton was only 20 Rupees 10 Annas and 4 Pieces 
the Maund , the Appcllant Holwell did therefore apply to the ſaid Nian Mullick, repreſenting to him the 
great Injuſtice by him done to the ſaid Davis, defiring him he would give Security to make good whatever 
the ſaid Davis ſhould, in Law or Equity, ſue for and recover from him; which Requeſt was no more than 


what was cquitable and juſt, and what was incumbent on the ſaid Nian Mullick to have done, and what 


the faid Holwell apprehended he was obliged, in Diſcharge of the Truſt repoſed in him by the ſaid Davis, 


ro 


inſiſt on. 
But ſaid Nian Mullick refuſing to give ſuch Security, or even Security for his perſonal Appearance, when- 


ever the ſaid Davis ſhould think proper to call him to an Account, or proſecute him for what he was lia- 
ble ſtill further to refund; and giving out, that if any Attempt ſhould be made to call him to any further 


Account TD the Dec mif..:y 125 wo 
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the ſaid 12,034 Rupees 15 Annas; and alſo to deliver him the ſaid 400 Bales, which the Quantity of 
Cotton he had received was deficient of, the 1000 Bales mentioned in the faid fictitious Contract, at the 


Price therein ſtipulated. 


The Appellant Holwell propoſed to the ſaid Cruttenden to file a Bill, in the Mayor's Court, againſt the 


ſaid Nian Mullick ; which the ſaid C?*uttenden at firſt oppoſed, and wrote Holwel! the following Letter in 
relation thereto; viz. | 


ah May 7747, 
Letter from e 
Cruttenden to © 
Hoiw-ll, avaint oc 
commencing this "” 
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22d May 1747. 
Appellant Holt- 


wells Anlwel . 
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«© Having given the Diſcourſe which paſſed between us its due Weight, in order to vindicate myſelf 
from what may hercafter happen, I give it as my Opinion, That it is moſt agreeable to Mr. Davis's 
Intereſt, and correſpondent to the Agreement made with Nian Mullick, which induced him to pay us 
what he has done, to let the Matter reſt as it is, till we hear from Mr. Davis. To ſupport which, 
my Reaſons are: That I think there are not the leaſt Grounds to be apprehenſive of Nzan Mullick, or 
his Heirs, not having ſufficient Aſſets to anſwer any Suit that may be commenced againſt him, or them, 
on this Score, ſhould Mr. Davis think it adviſeable to proſecute it; for a Confirmation of the Juſtice 
of which, he will be able to have had the Opinions of the ableſt Lrwyers in England, as I have ſent 


him kome Copies of the Contract : But, ſhould he be adviſed to the contrary, or be fatisfied with the 


Affair, as adjuſted by us, our going to Law at this Juncture would be againſt his Knowlege or Appro- 


bation, and would, in my Judgment, be making a much greater Uſe of our Authority than we ought 
to do: As I look on i, by your having referred the Matter to him, proceeding, without knowing his 


Sentiments of the Affair, would be deemed trifling, as to firſt aſk his Advice, and then not wait for it. 


As the Iſſue of all Law-fuits are precarious and uncertain, and attended with very great Expence, ſhould 
we loſe the Cauſe, and the Court confirm the Contract, which is my real Belief they will, from the 


Sentiments of all thoſe to whom J have ſhewed the Contract; I leave you to judge how much Mr. 
Davis muſt ſuffer in beng obliged to pay back what we have already received, as likewiſe the Difference 
betwixt the 600 Bales delivered, and the 1c00 Bales agreed for, beſides the Charges of the Suit, and 
Hazard, which I think we ought not to run without Mr. Davis's expreſs Orders, eſpecially as the Cauſe may 
not be determined in both Courts, before we may have his Sentiments tranſmitted to us.“ 


The above is what I have to ſay againſt our Proceeding, till we hear from Mr. Davis; which if not 


of ſufficient Weight with you, you will be pleaſed to act as you think proper. 
To which Letter the Appellant Holwell returned the following Anſwer z viz. 


{© I will now proceed to a particular Anſwer to the Reaſons alleged by you, for our not directly ſuing 
Nian Mullick—T he Firſt is, That it is more agreeable to Mr. Davis's Intereſt, and correſpondent to 
the Agreement made with Nian Mullick, which induced him to pay us what he has done, to let the 
Matter reſt as it is, till we hear from Davis. | Ws TY 5 5 | 
Its being now more agreeable to the Intereſt of Mr. Davis, is what you cannot aſſert, becauſe that 
depends on tac Iſſue of the Suit. I confeſs, indeed, our Deſiſting is more correſpondent with the Agree- 
| | | ; | | | ment 
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** ment made with Nian; but then pleaſe to recollect, my ſole Reaſon for ſuing him directly is in conſe- 

e quence of his abſolutely refuſing to confirm ſuch Agreement, by giving us Security, that he will be forth - 

% coming, and anſwer and make good any Award we may, by Mr. Davis's Order, ſue for, and obtain 

e againſt him. Is there any thing unreaſonable in this? Does ſuch Security take a Rupee out of his Pocket 

& more than he has already refunded ? Can it be productive of any future Injury to him? If not, and his 

<« Intentions are honeſt, why does he refuſe giving it? What and how his Motives may appear to you, 1 

« know not; but to me they are extremely obvious. He, and thoſe concerned with him, ſelf-conſcious of 
<« having poſſeſſed themſelves clandeſtinely of this Gentleman's Property, refund a Part of it, to ſecure the 

„ Remainder, falſly depending on Mr. Davis's not caring to riſque a Suit about it, as well as on your 
« favourable Repreſentation of it to him (and here I cannot help wiſhing Nian was not ſo well appriſed how 
te extremely we differ on this Occaſion) ; but, ſhould theſe fail, and Mr. Davis give us Orders to proſe- 
t cute him for the net Sales of the Cotton, I am convinced, by his Proceedings, he never intends to ſtand 
& the Teſt of a ſuture Demand : By dur deſiſting, he will have Tine enough to adjuſt what Affairs may 
<« make his Reſidence neceſſary at this Settlement, and be well prepared to retire to any other: And I believe 
e the Proſpect of being obliged to refund 23 or 24,000 Rupees more, will be ſufficient Temptation for his 
* taking ſuch a Step. I ſhall be glad to know who we are to ſue, then, on the Receipt of Mr. Davis's 
« Orders; and that fuch Orders will come from him, I am well aſſured ; but I know in whofe Power it will 
4e be to ſue us. A Miſrepreſentation of the Sale of his Cotton bas been tranſmitted him, before our Letters 
&« reached him: How that may affect him, I know not: He may order his Affairs into other Hands, or he 
*< may join others with us; and, as I am conſcious of my own Uprightneſs in this Affair, I will not ſub- 
« ject myſelf to the Cenſure of him, nor the World—I have conſidered, above, only the Riſque his Pro- 
ce perty runs from this Man's Intentions ; to which let me add, his Death, or Inſolvency ; both which I 
© know no Man or Merchant exempt from—I beg you will conſider this; and aſk yourſelf, how far we 
& ſhall ſtand excuſed to Mr. Davis, ſhould either of theſe happen ?—Would he not then juſtly accuſe us of 
„e trifling with his Affairs, when he finds we leave a Matter of this Conſequence dependent on ſuch preca- 
& rious Articles as this Man's Honeſty, Life, or Circumſtances ? For I muſt ſtill conclude his honeſt Inten- 
tions precarious, or once more aſk, Why he refuſes the Security demanded of him, and puts me to the 
t Neceſſity of ſuing him I did agree, *tis true, jointly with you, to receive what Nran has refunded, on 
Condition of taking no further Steps in this Affair, till we had Mr, Davis's Opinion, which I have often 
* ſince repented ; yet I do not want to ſwerve from this Agreement ; nor can be ſaid to do ſo, when I inſiſt 
* on the Agreement being of ſome Validity to Mr. Davis. Let us be certain we ſhall have ſomebody to 
* make a further Demand on, in caſe he ſhould not be content with what is already refunded; and I am 
e ſatisfied, if not, I muſt till perſiſt in ſecuring Mr. Davis by an immediate Suit commenced againft 
% Nan.” | Ph | 


The Reſult was, that Cruttenden at laſt agreed to file a Bill againſt Nian Mallick, and undertook to have 

the ſame prepared in a proper Manner : And accordingly, 
goth Joe 1747- A Bill was filed in the Names of the ſaid Cruttenden and Holwell, as Attorneys for and on behalf of the 
' ſaid Davis, in the Mayor's Court of Calcutta, againſt the ſaid Nian Mullick, ſhortly ſtating the Facts of 


the ſaid Ca, and rhe ELD raul and 1 „Une 22 n law E. DI.» M., ie in relation to the 
ſaid Contract, ſo far as the ſame had then come to the Knowlege of the Appellant Holwe!! ;- and charging 
that the ſaid Nian Mullick had fold the ſaid Cotton, on an Average, for 28 Rupees 8 Annas, and upwards : 
And praying, That the ſaid Nian Mullick might ſet forth and diſcover the true Weight of the ſaid Cotton, 
and a particular and exa& Account of the Sales thereof, and to whom fold, and when, and for what, and 
how much for ready Money, and how much on Credit ; and that he might be decreed to pay back, and 
make good, to the ſaid Crutlenden and Holwell, in behalf of their ſaid Conſtituent the ſaid Davis, the full 
Amount of the Difference between the fraudulent Price mentioned in the ſaid fiftitious Contract, and the 
real Price the ſaid Cottons were fold at by him ( deducting the Money by him ſo refunded, and paid 
back to the faid Crultenden and Holtvell, as aforeſaid, with Intereſt thereon, and Coſts; and for general 
Relief. | | | | | 
Note, On filing this Bill, Mr. Holtell having made Affidavit of the Debt, Defendant, agreeable to the 
Uſage of the Court, was, on Mr, HelwelPs Motion, ordered to give ſpecial Bail in 24,000 Rupees ; 
and Mr. Cruttenden not only oppoſed this Motion, but, on Bail being ordered, became himſelf De- 
fendant's Surety, | | | 
2<th Aug.174;, The ſaid Nian Mullick, by his Anſwer, admits the Name Golam Mabomet in the ſaid Contract was ficti- 
Abs Mulitk's tious, and that he bought the ſaid Cotton for himſelf. _ | 
| That his agreeing to refund the 12,034 Rupees was owing to the Obligations he was under to Crutten- 
den; and the faid Cruttenden threatening to turn him out of his Service, if he did not compromiſe the Affair, 
urging, at the ſame time, that he the ſaid Cruttenden might ſuffer very greatly in his Character, if he retained 
the Defendant in his Service, inaſmuch as it had been maliciouſly reported about the Town, that he was con- 
cerned underhand in the Contract with Defendant : To which Defendant anſwered, It was impoſlible for 
Cruttenden to ſuffer in his Character by ſuch trifling Reports, when he knew he was not any way concerned 
in the Purchaſe : Upon which Defendant ſays, He took the Matter into his ſerious Conſideration ; and, 
after weighing it very maturely, he was ſenfible, that if he left Cruttenden's Service under ſuch a Diſad- 
vantage, he muſt of courſe ſuffer greatly in his Character; and therefore, and not through Fear that his 
Contract wanted cither Equity or Firmneſs to oblige Plaintiffs to abide by it, he ſubmitted to comply with 
what Cruttenden ſhould require of him: Upon waich Cruitenden told him, That Plaintiff Holtell thought 
it reaſonable he ſhould pay ſo much Money as ſhould make up the Medium Price Mr. Braddyl's Cotton 
fold for at Outcry, which would be about 12,000 Rupees, and that this was what he muſt comply with. 
To which Defendant anſwered, That though he was thoroughly fatisfied Plaintiffs had no Pretence to make 
ſuch a Demand, yet, for the Reaſons before given, he conſented to pay that Sum; but deſired the Matter 
in Diſpute might be referred to the ſaid Davis, whether it was reaſonable or not that Defendant ſhould pay 
fo much Money in his own Wrong—That afterwards Cruttenden told him, Holwell rejected Defendant's 
v. B. Defendant Propoſal of referring the Matter to Mr. Davis; on which, Defendant propoſed to Crutienden to leave the 
= het, Affair to Arbitration; but this was likewiſe rejected: And Defendant finding nothing would determine the 
| Receipt, and dos Matter, but the Payment of the Money, Detendant, for the Reaſons aforeſaid, paid 12,034 Rupees, and 
pretend he ever àt the ſame time aſked Cruttenden for a Receipt for the ſame, as one or the other might die; upon which, 
3 Cruttenden aſſured him, he ſhould never more be troubled about it; nay, promiſed Defendant, that Defendant 
| Wer 15 | 3 | | | | ſhould 
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Mould have a Releaſe from him and Holmell, and that they would alſo write an Account of this Compliance 
— their 888 the ſaid Davis; which Aſſurances, and Expectancy of a Performance thereof, made De- 
endant eaſy. 

Defendant then ſets forth, verbatim, the Paragraph herein before ſtated, out of Cruilenden and Holwell's 
Joint private Letter to Davis, dated 21ſt February 1946.  - 

He likewiſe annexed what he calls Two particular and exact Accounts of the Sales of the ſaid Cotton, and 
to whom and when ſold, one of the Sales at Culna, the other of the Sales at Calcutta; by which, he ſays, 
it appeared he was not a Gainer by the ſaid Contract, in his preſent Circumſtances, to the Amount of more 
than 5000 Rupees, which, he has the Confidence to aſſert in his Anſwer, was not ſo great a Profit as he 

| expected. 
322 Nod concludes his Anſwer with ſaying, That, ſince Plaintiffs had, as he apprehended, made Failure in 
the wry Motive, performing the Conditions, on which the ſaid 12,034 Rupees were paid, he conceived himſelf well intitled to 
this Contracts, have the ſame repaid him back again: And therefore prayed the Court's Leave to file his Croſs-Bill againſt 

Plaintiffs for the Repayment back of the ſame, and Relief in other Matters incident to the ſaid Contract, 

Note, The Appellant Holwell being greatly ſurpriſed at ſeveral Parts of this Anſwer, containing Matters 
that were alleged to have paſſed only between Defendant and Cruttenden ; and from them, and other Cir- 
cumſtances, particularly ſome Parts of the Bill which Cruttenden had directed to be inſerted ; he then 
firſt began to ſuſpect, that Crultenden had ſome Intereſt or Concern in the ſaid Contract; and therefore, 

133 and to avoid his being drawn, by the Artifices of Cruttenden, into any improper Conceſſions, he put 
1 in a ſeparate Replication to this Anſwer, and Mr. Cruttenden did the ſame; both which, agreeable to 

the Uſage and Practice in the Eaſt- Indies, were ſpecial. 

Defendant's Rejoinder contains no new Matter, but is throughout only arguing. 

And he concludes with requeſting the Opinion of the Court, Whether, as Cruttenden and Holtvell, by 
their Bill, ſet forth, That the ſaid Davis appointed them his Attorneys, jointly or ſeverally, if one of them 
have Power to act without the other; and, if one of them have, whether a Releaſe, or other Diſcharge, 
as in that Caſe Cruttenden ſigned one to Defendant, is binding, or not, to the other Attorney, and their 
Conſtituent : If it is, then Defendant infiſts there is no Foundation for this Suit; and more eſpecially as 
luch Releaſe was agreed to, and ſigned by, Cruttenden, for ſo valuable a Conſideration as Defendant com- 
. plied with, agreed to, and paid “. e 
Wan Mallice's The ſaid Nian Mullick filed his Croſs-Bill, in the ſaid Mayor's Court, againſt the ſaid Cruttenden and 
Bill Holtell, to the fame Effect with his faid Anſwer and Rejoinder; fave that he did not, by his laid Bill, 

once infiſt on the ſaid Releaſe ; or that ſaid Cruttenden had any Power ſolely to releaſe the Demand of the 
ſaid Davis, for the Fraud he had been guilty of; but, on the contrary, by his ſaid Bill, agrecable to his 
Anſwer, complains of his never having had the ſaid Releaſe delivered to him: And the End of his Cross- 
Bill is to ellabliſh the Validity of his ſaid Contract, as fair and juſt, though in this very Bill he admits the 
Contract was for himſelf, and that the Name of Golam Mahomet was fictitious, and that he had gained a 
Profit by the Cotton, and to which, he inſiſted, he was well intitled; and likewiſe admits and ſtates the 
ſaid Compromiſe, and his having conſented and agreed to pay the ſaid 12,034 Rupees for the Difference in 


ben nee: date, the Price mentioned in the Contract, and that he ſold the Cotton for But he inſiſts, that, as he never had 

that men, 'the Releaſe; » ho . T. , ,, ee. he ane nar had even. obtained ſo much as a Receipt Or 

Pan. Memorandum for the Payment of the faid 12,034 Rupees; but as, inſtead of conpnνεð with ach Pro- 

| miſe; which he the ſaid Nian Mullick looked on as an abſolute Agreement made with Cruttenden and Hol- 

| well, and which he ſhould never have had the leaſt Thought of breaking, on his Part; the ſaid Cruttender 

/ thi and Holrell had broke through it, by exhibiting their original Eill againſt him; fo he conceived (and hoped 

Muilick waves he had a good Right ſo to do) That Cruttenden and Holwell ought to repay him the ſaid 12,034 Rupees, 

3 — with Intereſt; which, though requeſted, they refuſe to comply with, inſiſting the ſaid Contract is invalid, 

and ſubmits the and ought to be ſet aſide: The Bill therefore prays a Diſcovery of the Matters thereby charged, of all the 

egen Letters written by Defendants to Davis on this Occaſion ; and that Cruttenden and Holwell might ſhew good 

original Merits. Cauſe, if they could, why they ſhould not pay and make good to him the ſaid 12,034 Rupees; and, in 

. Default thereof, that they might be decreed to pay the ſame, with Intereſt, and Coſts. 

el A The Appellant put in his Anſwer, which is to the ſame Effect with his Replication to Defendant's Anſwer 
. to the original Bill, and by which he fwears to the Truth of the ſaid Repſication, in all its Parts. | 

anne 1747 Defendant Cruttenden put in his Anſwer, which is of a very extraordinary Nature indeed, and is through. 

Auſucr. out calculated to ſupport Man Mullick's Demand, as far as in him lay; but what is very remarkable, is, 

that throughout this Anſwer he no- way denies his being concerned in that Contract with Nian Mullick. He 

ſays further, That Plaintiff Nian Mullick, wanting to evade, as Defendant believed, to comply with the 

Terms Defendant and Holwell told him they ſhould expect, talked of referring, and requeſting that the 

whole Matter might be referred to Mr. Davis, or to Arbitration; but the Europe Shipping being then 

on their Diſpatch, and Defendant and Holtwell wanting to finiſh the Affair, ſo as that they might tranſmit 

an Account thereof to Mr. Davis, they told the Plaintiff, they looked upon this to be trifling, and that he 

muſt comply with the Terms propoſed ; and Defendant admits, that, in Compliance with thoſe Terms, 

Plaintiff paid 12,034 Rupees; and that, on Plaintiff's agreeing to pay the fame, Plaintiff did aſk for a Re- 

v rl e ccipt, Acknowlegement, or Voucher; and Defendant did promiſe him ſuch Receipt, Acknowlegement, er 

ideen na Voucher: And believes he might have aſſured him, that he ſhould have no further Trouble, and fo intended; 

Re ea ſe. but on further Reflection, that this Defendant's Conſtituent Mr. Davis would be thereby rendered incapable 

| of a further Satisfaction, in caſe he ſhould not be contented with the Manner of Defendant and HolwelPs 

compromiſing the Affair, Defendant did not think it meet to give ſuch Receipt, Acknowlegement, or 


Voucher. 


Deſendant's Re- 


Joinger. 


19 and 25 Jan, 


1549. The Plaintiff in the Croſs-Cauſe put in Two very long Replications to the ſaid Two Anſwers of Holcvel! 
Wen en and Cruttenden, much to the ſame Effect with his Anſwer and Rejoinders in the original Cauſc; and, what 
Rolwell's and | | | | 


3 * N. B. The Agreement was with both; ergo could not be releaſed by one : The Releaſe was in the Plural Number, 


and purported to be from both, and was only executed by one; and was never completed, or delivered to Defendant, 
or in his Poſſeſſiion: This is a Caſe of Fraud, which cannot be releaſed by an Attorney, eſpecially by one who 
plainly appears to be particeps frauds, and when oppoſed by the other, and diſavowed by the Conſtituent ; and, 
beſides, the Power did not authorize the Attorneys to give ſuch Releaſe 3 and the Releaſe not inſiſted on, either in 
Anſwer or Croſs- Bill: On the contrary, Defendant, in both, inſiſts and complains it was not executed, and de- 
livered to him; and this is a Matter which ought to have been originally inſiſted on by way of Bar, and cannot be 
taken Advantage of by way of Rejoinder, ; | WL 

| | | is 


(8] 
is very remarkable, ſays, he dares almoſt put it to Defendant Cruttenden himſelf, that, if it had not been to 
ſave Appearances of his being concerned in the ſaid Contract, he would never have joined in filing the ſaid 
Bill And fo conſcious was Nian Mullick, that he had never himſelf demanded any Releaſe, much leſs had 
a Promiſe of one: That, in his Replication to Holtvell's Anſwer, he grounds his Ptetenſions to inſiſt on 
the ſaid Releaſe merely on the ſame having been ſent by Crultenden to Holwell, inſiſting, though it was ſent 
by Cruttenden, it was a Demand on Plaintiff's Behalt. ; e 
Note, This is making Cruttenden, in the ſtrongeſt Manner, a Party intereſted with him in the Contract; 
and adding to this, that neither Cruttenden, nor Nian Mullick, have either of them, in their Anſwers, 
which are upon Oath, ventured to fay, that Cruttenden was not concerned with Man Mullick in this 
Tranſaction; and taking all the Circumſtances of the Caſe, with the Manner of Crutrenden's Behaviour 
throughout this whole Affair, there is no room left to doubt, but that Cruttenden was concerned with 
Nian Mullick in this iniquitous Contract. 


1646 Feb. 1247. The ſaid Cruttenden and Holwell each filed a ſeparate ſpecial Rejoinder. 


Cuitiendcen's 
Kejoinder. 


20 March 1549. Theſe Cauſes began to be heard, and continued in Hearing till the 18th of Aug¹t 1749. and took up no 
© Jeſs than Fifty-nine Days in hearing, chiefly occaſioned by the great Delays and Artifices made uſe of by the 


Cauſes began 
be heard, 


efendant. | 
" Note, So ſoon as the viva voce Evidence was gone thro', vg. 13th June 1749. the Court ordered the 
Regiſter to prepare an Average Price of all the Sales of Cotton, as ſet forth by the Plaintiffs Evidence, 
from i to 12th May 1746. : And the next Court-Day, being the 16th of the ſame June, the Regiſter 
reported the medium Price on the ſaid Sales to be 18 K. 8 4. 9d. per Maund. The Court likewiſe ordered 
the Regiſter to prepare an Equation of the medium Price of the Sales of Cotton, as exhibited by the 
Defendants, from the 1ſt tothe 12th May 1746. But as theſe Exhibits, on being compared with their 
reſpective Bengal Books, were moſt of them found imperfect, the Regiſter was ordered to take the 
medium Price of the Sales omitted in the ſaid Ixhibits: And the Regiſter accordingly reported to the 
Court, That the medium Price of Cotton, during the ſaid Time, as appeared from the Defendanrs 


Exhibits, was but 16 K. O 8. 3 p. per Maund; but that the medium Price on the Sales, omitted by the 


Defendant in his Exhibits, was 18 K. 3. 3 p. and that the medium Price of the whole Sales during the 
ſaid Time, was 17 R. 6 g. 2 p. per Maund. 

Note, Upon the Regiſter's delivering in the above Account, the Plaintifſs Counſel moved, That it might 
be minuted, which was accordingly done, That, in this general Equation, was included the Sale of 
Mr. Walker's old damaged Cotton fold at Outcry, which fold, ſome of it, at 5 Rupees per Maund, 
as likewiſe other bad, ſcedy, damaged Cotton. 

Note, Theſe were the medium Prices of old Cotton only, and great Part of that bad and ſeedy ; therefore 
theſe Compurations can anſwer no other Purpoſe, than ſtill further to ſhew the groſs Fraud and Impo- 
ſition put on the Plaintifls by the Deſendant in obtaining the ſaid Contract for new Cotton at 16 K. 8 4. 
er Maund. | | 

Ware alſo, Plaintifls having, juſt before the holding the ſaid laſt Court, received Two joint Letters from 
Europe, from the ſaid William Davis, and the Plaintiff Howell having received Two ſeparate Let- 


ters, in all which Davis extremely cenſured the ſaid Contract, and the faid Cruttenden's Behaviour 
therein, an evonccu WIC VYhut as a 1018 Traud ana iy pountiong ang ao fuch, art „ Procedont de- 


ſtructive to the Trade and Commerce of thoſe Parts, directed the PlaintiF Holwell, whoſe Conduct he 
intirely approved of, to proſecute the ſaid Nian Mullick with the utmoft Rigour, to have the faid 
Contract ſet aſide, as fraudulent and void; and to inſiſt on his reſtoring the utmoſt Farthing for which 
he ſold the ſaid Cotton, with Intereſt ; the next Court, viz, 2oth ſame June 1749. theſe Four Letters 
were produced in Court by the Plaintiffs Attorney, who moved to have them read, declaring to the 


Court, he judged them to be abſolutely neceſſary, and for the Advantage of the ſaid Davis, to be 


read. But the next Court Day, v/Zz. 


und 17:9, The Court, on taking the ſaid Motion into Conſideration, were of Opinion not to admit theſe Letters to 


be read, by the preſiding Alderman's voting doubly; for the Court conſiſted but of Four Members, Two 
of whom were of Opinion the Letters ought to have been read. | 

Nete, During the Hearing, and in the Courſe of the Defendant's Evidence, viz. 13th January 1746. a 
material Exhibit was produced by the Defendant, marked D; but the Uſe of which abſolutely depended 

on the Time of its being written, purporting to be a Note of the Sales of Cotton as of the Scinda Mer- 
chants, at 22 N. 1 4. per Maund ; and it appcaring to be without Date, it became uſeleſs, as the Time 

of the Sale did not appear; a particular Examination was made by the Court that Day, how it came 

to have no Date, it being always uſual to inſert the Date of the Day of Sale on all theſe Notes; and 
Diramtager, the Perſon who wrote the ſaid Note, declared he always, on the Tops of all thoſe Notes 

of Sales, wrote firſt God's Name, and then the Date of what he wrote on the Paper produced; and 

he knew not why it did not appear there then; which Exhibit was ordered to be lodged with the Regiſter : 

And when the fame Exhibit came to be called for again by the Court, on the 14th February, on the 
Regiſter's producing the ſame, to the Surprize of all the Court, and every Byſtander, there appeared a 
Date at the Bottom of the ſaid Paper, viz. 23d June. Upon a cloſe Examination, it came out, that 

the Regilter had given this Exhibit to his Banyan to keep; and that the Date, which had been added, 

was of the Detendant's own Hand-writing. And the Endeavours of ſome Members of the Court to 
icreen and juſtify the Defendant fo ſhocked Mr, Alderman Lodwicł, who had conſtantly attended 
during the whole Cauſe, that he immediately afterwards, viz. 15th of the fame February, wrote a 


Letter to the Court, defiring Leave to reſign the Poſt of Alderman ; for that he could not fit any | 


longer in this Caule, being determined not to make himſelf a Party in Proceedings he could not approve 


with Juſtice to himſelt, or Impartiality to others; and, for this Reaſon, he flattered himſelf they 


would think. it needleſs to detain him longer in the Service of the Court. And being called upon by 
the Couit to explain the Reaſons of his deſiring Leave to lay down, | | 


% He wrote them the following Letter, viz. 


cannot conceive with what View it is I am called upon to explain my Reaſons for deſiring Leave to 
lay down. I thought no-body had been ignorant of them, becauſe I declared my Sentiments very pub- 
lickly ; but, fince you defire it, I ſhall give my Reaſons as clear and conciſe as poſſible. | 

{+ When 1 fee Gentlemen that fit upon the Bench forget they are placed there as Judges, and become 
Advocates for Man Mullick ; publickly pleading the Cauſe for him ; catching of Words out of an Attor- 
acy's Mouth, to dreſs them up, and give them a proper Turn; and, laſtly, when the mot flagrant Piece 


=o 


231 Au 


25 Jan. 1 
Decree of 


1efdent 
1ancil © 
uliam, 


1 
[4 - 4 
r 
r 
— 1 C COM ” 
— 


a. 
— WA 
- 
5 
. wet & Þ 
1 


F 
N 


— 2 bl 
2 6 

© 
RS ah, 


(9] 
te of Villainy is diſcovered that was ever tranſacted in the open Face and Defiance of a Court of ſuſtice, J 
% mean, the Date that was foiſted in upon the Exhibit D, after it was depoſited in Court, I then fee Peo- 
& ple endeavouring to glols it over, under Pretence of finding out the Author of the Villainy : I fay, when 
— I ſee theſe things, I think it high time for me to quit the Bench, and not fit there to countenance Pro- 
( 2 * ceedings I can by no means approve of, either with Juſtice to myſelf. or Impartiality to others; and, as 
1 * cannot fit any more on Nian Mullick's Cauſe, I hope you will let me lay down.“ 
The Evidence on both Sides being gone through, on the 
&h Anz. 1-49 The Court unanimouſly determined the ſaid Contract of the roth of May 17.46. to be invalid and 


ntence in Part. 


g void. 

| After this Point was thus determined, Mr. Cruttenden, to the Surprize and Aſtoniſhment of Mr. Howell, 
: produced the ſaid Releaſe, executed only by himſelf, and which had never been delivered to the Defendant, | 
FINES, and d-fired to bave 1t read ; which being oppoſed, and the Queſtion being put, the Court was of Opinion A 
4 the ſame ſhould be read; but not entered on the Record of the Court, The Reaſon of this Releaſe being 
. produced in this extraordinary Manner by Mr. Cruttenden, was, that, had the ſame been produced and 
YE inſiſted on by Nian Mullick, he would thereby have deſtroyed his own Croſs-Bill, and could not have inſiſted 

| to have had the 12,034 Rupees returned him; nor inſiſted on the Validity of the Contract: And this 
' ſingle Act of Cruttendex's ſhews, ſtronger than a Thouſand Witneſſes, the fraudulent, underhand Part he 


had acted in this Tranſaction. 

The Court read a Copy of the Paragraph of Cruttenden and Holtvell's ſaid Letter to Davis, of the 2 iſt of 
February 1746. ; Wie eupon Howell moved, That Mr. Bodley might be examined to a Converſation held 
with the Defendant Nian Mullick at Mr. Helwell's Houſe, in Preſence of Mr. Bodley, as ſet forth in Hol- 
wells ſeparate Replication to the Defendant's Anſwer ; but which the Court refuſed, being of Opinion, no 
new Evidence ſhould be admitted. 

Ich Aug. 1749. The Queſtion being then put, Whether it appeared to the Court, that the Agreement mentioned in the 

CO Joint Letter of the Plaintiffs of the 2 1ſt of February 1746-7. to their Conſtituent Milliam Davis, Eſq; was 

a legal Agreement, or not. The Court, conſiſting of Eight Members, was of Opinion, it was a legal 

| Agre-ment ; but Three of the Members diſſented, as a private Letter appcared to them nothing to the De- 

+ ciſion of an Agreement, which, they thought, ought to be under the Hands and Seals of the Plaintills to 
the Defendant. | 

The Queſtion being then put, Whether the 12034 Rupees ſhould be refunded to Nian Mullick, or not, 
the Court was unanimouſly of Opinion, That the ſame ſhould not be refunded. 

_ The Court, conſiſting of the fame Members, ordered ana decreed, That the original Bill be diſmiſſed ; 

Mayor's C-u:t. and that each Party ſhould pay their own Cots, 

| From which Two of the Members diſſented, becauſe they had already voted the Contract of 10th May 
1746. invalid, as being a fraudulent on, and becauſe they thought the Second pretended Agreement of 211t 
February was no Agreement, Contract, or Compoſition with Nian Mullick. . 

The Court then taking into Conſideration the Croſs-Bill, and obſerving, that the Money therein prayed to 
be refunded to the Plaintiffs by the Detendant, was paid by him, in Conſequence of the ſaid Agreement, as 
mentio e in the ſaid joint Letter of the 21ſt of February 1746,—therelore decreed, That the ſaid Crofs- 

Bill be liſmiſſed; and that each Party pay their own Colts. 

From which one of the Members diflented, becanſe it appeared <a him, that the 15.924 Rupees was paid 
by the Plaintiff, to tec he Matter reſt as it was, till Mr, Davis's Opinion of the ſame was received ; which 
Agreement was ſet forth in a Letter from Mr. Cruttenden to Mr. Howell, dated the z 0th May 1747. 
which correſponded with all the Papers fet forth by Mr. Hokvell to the Court, concerning that Affair; 
therefore it was his Opinion, That the Bill ſhould be diſmiſſed; and that the Plaintiff Man Mullick ſhould 
pay che Plaintiffs in the original Cauſe their full Demand, with all Coſts of Suit. 

And Two other of the Members diſſented as to each paying their own Coſts; becauſe it did not appear 
to them, that Nian Mullick refunded on Agreement, which Agreement no-where appeared to be made 
with him; and they were therefore of Opinion, That Nian Mullick ſhould pay the whole Coſts in both 
Suits. | | 

N. B. Mr. Davis having ſent over a Revocation of his joint Power of Attorney to Cruttenden and Hol- 

wel!, and conſtituted Ioltpell his ſole Attorney, with Orders to Cruttenden to deliver all his the ſaid 
Davis's Books, Accounts, and Papers to Helwell; and Holoell having accordingly received the ſame 
from Cruttenden, but not till after the pronouncing the ſaid Decree z and, upon Peruſal thereof, appre- 
hending the Entry made therein on Cruzenden's receiving the ſaid 12034 Rupces from Nian Mullick, i | 
was very material, | | | 
234 Aug. 1749. The faid Holwell, by his Attorney, moved the Court, That, as the Decree was not inrolled, the Court 
would be pleaſed, before the fame was inrolled, to permit him to lay before them, for their Conſideration, 
the ſaid Books of Account of his ſaid Conſtituent. Mr. Davis, that were kept by the ſaid Cruttenden, and 
lately delivered over to him, as by ſuch Books it appeared to him the ſaid Holwell, in Oppoſition to the 
ſaid Letter of the 21ſt of February (on which the Court had founded their Decree), that the ſaid Davis, by 
N the Entries of the ſaid Books, was made, and then ſtood Debtor therein for the {aid 12,034 Rupees, the 
ſaid Davis's Caſh, on the Reccipt thereof, being, by the ſaid Entry in the ſaid Books, made Debtor for 
that Sum to Golam Mabomet, — which Entry, though it was the cleareſt Evidence, that the paying that 
Sum was not underſtood to be a final, abſolute Diſcharge of Mr. Davis's Demands againſt Nian Mullicſt 
tor the Sales of the ſaid Cotton; and though the reading the ſame would have demonſtrated the Error of the 
ſaid Decree, yet the Court were pleaſed to reject the ſaid Motion. | | 3 
From this very extraordinary Determination, which, after it had adjudged the ſaid Contract to be fraudu- 
lent and void, and had ſet the fame afide as ſuch, yet ſet up and eſtabliſhed a new Agreement on a moſt 
un warrantable Conſtruction of the ſaid private joint Letter of the 2 iſt of February 1746. from Cruttenden and 
Holwellto Davis, —the ſaid Holwell, who was now ſole Attorney of the ſaid Davis, appealed to the Preſident 
and Council of Fort William: To which Petition the ſaid Nian Mullick put in a very long Anſwer, tending; 
to jullity the ſaid Decree ; but without any one ſolid Reaſon to ſupport it. 
The ſaid Court of Appeals, conſiſting of the Preſident, and Five Members of the Council, after having 
& 4 ſpent ſeveral Days in reading the Proceedings, Evidence, and Decree of the Mayor's Court, on the 
— 82 . Ihe Queſtion was put, Whether it appeared to that Court, that the Agreement mentioned in the ſaid 
Prefdent ad joint Letter of Cruttengen and Holwell of the 21ſt of February 1746. to their Conſtituent Davis, was a legal 
E Furt: Agreement, or not? HE - CEL N 7 | 


The junior Member was of Opinion, it was not a legal Agreement. 
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The Four next Members of the Council were of Opinion, it was not a legal Agreement. 

The Preſident was ſingly of Opinion, That it was a legal Agreement. And 

z6th ſame jan. The Queſtion was put, Whether the Account of Sales of Cotton laid before the Court, were true or 
fictitious Sales of Cotton? | | 

The junior Member of the Council thought it impoſſible to come to the Truth thereof; that Nian 
Mullick has ſworn to the Truth of them; and there did not ſeem to him full Proof that they were 
alſe. 

; The next Member of the Council was of Opinion, That it was unreaſonable to ſuppoſe, that Nian Mul- 

lick would ſell Golam Meabomet's Cotton, which he then looked upon as his own, at an inferior Price, when, 

at the ſame time, he ſold his Maſter's for a higher; therefore, though he proves, that he has made ſuch 
Sales of Cotton, yet thoſe Sales, from the above Reaſons, ſeemed to be picked; and that Mr. Davis has 
had Injuſtice done him in thoſe Sales delivered in by Nian Mullick. 1 75 

The Third Member was of Opinion, That Mr. Davis had not had Juſtice done him in thoſe Sales. 

The Fourth and Fifth Members were of Opinion, That the ſaid Sales were neither true nor genuine. 

The Queſtion was then put, What Satisfaction Mr. Davis was to have for his Cotton? 

Two of the Members were of Opinion, That the Cotton, by the Scindy Merchant, ſhould be valued at 
the Medium of Nian's Sales in June, as per his Account, excluſive of what he puts donn as Serteram Pall's 
the 29th June; — the Cotton per the Jenny, at the medium Price of Mr. Craddock's Sales in October the 
Cotton of the Freight Ships, at the medium Price of Mr. Braddyl's Sales; and 

That the Amount of the Cotton, agreeable to this Equation, ſhould be brought to Mr. Davis's Credit, 
at Two Months after delivering the Cotton. | 

The reſt of the Members, who were the Majority, were of Opinion, That Mr. Davis ſhould have 
Credit for the medium Price of all the Calcutta Exhibits of Sales delivered in from the Month of June to 
the 3ſt of December; and that the Amount, agreeable thereto, be brought to Mr. Davis's Credit, Two 
Months from the Delivery of the Cotton ; and the Court decreed the ſame accordingly : —And the Court 
ordered the Regiſter to draw out, and lay before them, the medium Price of the Sales of Cotton contained 
in the ſaid Exhibits.— Then the Queſtion being put touching the Coſts of Suit, the Majority of the Court 
were of Opinion, and it was accordingly decreed, That Nian Mullick ſhould pay all the Coſts. And 

£gth ame Jan. The Regiſter, according to the Directions of the Court, delivered in the Account of the medium Price of 
Sales contained in the ſaid Exhibits, which amounted to 25 R. 6 à. per Maund ; and thereupon the- Court 
ordered their Decree of the laſt Court-Day to be inrolled, agrecable to the ſaid medium Price of 25 R. 6 a. 

| er Maund, 

Mak vapeut The faid Nian Mullick thought proper to appeal from this Decree to his Majeſty in Council, inſiſting, 

Counci,  * the Decree of the Mayor's Court was, in all things, right; and that the ſame ought not to have been reverſed 

| f or varied by the Preſident and Council of Fort William. | 

Mk Mobo The ſaid Hokvell likewiſe, on behalf of his ſaid Conſtituent, appealed from that Part of the ſaid Decree, 

Council, © which ordered the ſaid Davis to have Credit for the medium Price only of the Calcutta Exhibits from the 

13th June to the 3 iſt December 1746. ; whereas the ſaid Holwell conceived, and was adviſed, That the ſaid 

Davis ought to have been allowed the medium Price, not only according to the ſaid Calcutta Exhibits of 

Sales, but alſo according to the Culna Exhibits delivered in and produced before the Mayor's Court, by 


which it appeared. that Nian Mullick had ſent 1024 Maunds 38 Seer 14 or 811 Maunds 28 Seer Calcutta 
Weight of Davis's Cotton to Culna, to be there ſold, and which would have made the Balance to be refunded 


to Davis to have turned out conſiderably more than the Equation ordered by the ſaid Court of Appeals, the 

medium Price of the Culna Sales, including old, ſeedy, and refuſe Cotton, being 29 K. 3 a. per Maund, and 
which, the Appellant Ho/wel! inſiſts, ought, at leaſt, to have been allowed for the ſaid Quantities of the 
ſaid Cotton ſold by the Reſpondent at Cue ; for, at the medium Price, as ſettled by the Decree of the 
Preſident and Council, which only includes the Calc: #ta Sales, including Coſts and Intereſt, the Balance 
coming due to the ſaid Davis, on the Day of pronouncing the Decree, will be but 26991 R. 5 a. g p. 
which is in Sterling 3148 J. 195. 10 d. Whereas, if the Culna Sales are included, as the Appellant inſiſts 
they ought to be, but which the Court have totally excluded out of the Medium they directed to be taken, 
the Balance due to the ſame time would be at leaſt 41417 R. 13 4. 9 p. or Sterling 4832 J. 1 5. 8 d. 

And the Appellant Hlolwell hkewiſe conceived, and was adviſed, That, in directing the ſaid Medium, 
the Court were wrong, not only in regard to their ſo confining the ſame to be made in the Calcutta Sales 
only, without taking in the Culna Sales; but likewiſe in regard to the Time they limited, which was only 
from June to December, both incluſive: Whereas the Appellant conceives, and inſiſts, it ſhould have in- 
cluded the Months of January, February, and March following, the ſame Exhibits containing Accounts of 

Sales in thoſe Months made by the Reſpondent and others, and, during which laſt Three Months, the Price 
was from 30 to 32 per Maund ; and conſequently, by taking in thoſe Three Months, the Price would be 
ſtill conſiderably increafed in favour of Mr. Davis: For, had the Exhibits of the Culna Sales, as well as the 

Exhibits of the Calcutta Sales, for the Months of Fanuary, February, and March, been included in the 
Equation made by the laid Court, as the Appellant inſiſts ought to have been, it would then have appeared 
the Appellant had proved the medium Price to be more than 28 K. 8 4. per Maund upon the Whole (the 

Price demanded and ſu d for by the original Bill), and for want of which being done, the ſaid Davis is {till 
a Sufferer, to the Amount of 3 R. 1 4. 9p. per Maund, over and above the Price allowed him by the ſaid 
Decree, and which, on the whole Quantity of 3179 Maunds 21 Seer, is 10492 Rupces, which, with the 
Intereſt, calculated agrecable to the ſaid Decree, to the Day of the Date thereof, amounts to 14,420 K. 84. 
which is in Sterling 1683 J. 15. 10 d. which is juſtly due from the Reſpondent to the ſaid Davis, over and 
above the ſaid 26,991 R. 54. 9p. or 3148 J. 195. 10 d. Sterling, which he will be intitled to under the 
ſaid Decree, and which the Appellant moſt aſſuredly believes is much leſs than what. the Reſpondent actually 
made from the Sales of the ſaid Cottons, could the real Sales made by the Reſpondent of the ſaid Cottons 
be brought to Light, inſtead of the falle, fraudulent, and fictitious Sales produced by the Reſpondent, 
many ot the Exhibits of the Sales made by others (and to which the Appellant was, in conſequence of ſuch 
falſe and fictitious Sales, obliged to have Recourſe) including Cotton much inferior to that in queſtion of 
Mr. Davis, which was all good, and of the beſt Kind—And the Reſpondent's Capacity in the Management 
of Tranſactions of this kind was ſo well known, that there could be no Doubt bur that he ſold the ſaid Cot— 
ton well, and to the greateſt Advantage; and therefore the Appellant, by his ſaid Petition of Appeal, con— 
ceives, and is adviied, I hat his Conſtituent the ſaid Davis is, in Equity and Conſcience, intitled, at leaſt, 
not only to the Reſtitution adjudged him by the ſaid Decree, but to the ſaid further Reſlicuticn of 14,426 R. 
wo | | . | 8 4. 


8 4. or 16821. 13 J. 6d. Sterling, with Intereſt on the Whole, made good to him by the Reſpondent, with 
his further Coſts of Suit. ; | 

And the Appellant humbly hopes the ſame ſhall be ordered accordingly on his Appeal; and that 
the Appeal of the ſaid Nian Mullick ſhall be diſmiſſed, with Coſts, amongſt other, tor the following 


For that the ſaid Contract of the 1©th of May 1746. made in the Name of Golam Mahomet, as is now 
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admitted on all hands, was founded in a moſt iniquitous Fraud, and, as ſuch, void. This was 
determined by the Decree of the Mayor's Court; which Decree, as to that Part of it, is final, the 
Reſpondent not having appealed from it; and that Part of the Decree of the Mayor's Court, which 
decreed and eſtabliſhed the Letter of the 2 1ſt of February 1746. as a legal Agreement, was erro- 
neous and wrong, the ſaid Letter not being in the Nature of any Agreement, nor, it it had been 
an Agreement, containing Words ſufficient for that Purpoſe. \ 


Reaſons in ſupport of Holwell's Appeal. 


Reasoxn I. For that the ſaid Contract has been found fraudulent, and has been adjudged void as ſuch; and conſe, 


quently, whatever was the real Produce of the Cotton, the Reſpondent is, by all the Rules of Law 
Equity, and Conſcience, to return to the ſaid Davis, the Property of the Cotton, as the Contract 
was ſet aſide for Fraud, remaining undoubtedly in Mr. Davis; and the Reſpondent can be conſi- 
dered in no other Light than as ſclling the fame for and on Mr. Davis's Account, as his Banyan or 
Broker, and, as ſuch, is accountable to Mr. Davis for the net Produce ariſing from the Sales of 
the ſaid Cotton: For, as the Contract is ſet aſide for Fraud, Mr. Davis, the original Proprietor, 
—— be reinſtated in his Property, juſt in the ſame and as full a Manner, as if the Contract had never 
cen made. 


11, For that the Accounts of Sales, annexed by the Reſpondent to his Anſwer, have been fully made appear, 


and accordingly declared and adjudged by the ſaid Court-of Appeals, to be falſe and fictitious; and 
the delivering them in was another groſs Fraud, in Addition to the original one of the Contract: 
For the Reſpondent finding that Firſt Fraud detected, and that he ſhould be called on to refund, he 
inſerted falſe Entries in all Reſpects, both as to Time and Place of Sale, and alſo as to the Price, and 
to whom ſold, inſerting ſuch I imes as Cottons ſold at the loweſt, and loaded the fame with exorbi- 


rant and falſe Charges, in order to leſſen, as much as poſſible, the real Balance due from him to 
Mr. Davis. 


III. The Reſpondent's Account of Sales being falſe and fictitious, there was no Way left for Mr. Davis to 


IV. 


have any tolerable Degree of Juſtice done him, but by finding out the Prices at which other Mer- 
chants ſold their new Cotton, at and about that time at Calcutta and Culna, the Two Places where 
Davis's Cotton was admitted by the Reſpondent to be fold (which Method of Proof both Parties 


entered into), and fram bog. Prices to make the medium or average Price, at which the Re- 
ſpondent ſhould account to Mr. Davis for his Cotton. This was the «nly rational and effectual 


Method, which, under the Circumſtances of this Caſe (and as the Reſpondent had not thought 


proper to produce or examine the Perſons who bought the ſaid Cotton, and which could only be 


done by him, and which he would certainly have dene, had he fold the ſame at a low Price), the 
Court could take to give that equitable Relief to Mr. Davis, to which he was ſo juſtly intitled ; and 
which Method the Court of Appeals very rightly and properly took, —But then, 


It is apprehended, That they erred in the Directions they gave their Regiſter by which to draw up and 


form this Medium or Average, in Point both of Place and Time: For as it appears, even of the 
Reſpondent's own ſhewing, that he ſent no leſs than 1033 M. 38 / 14 Culna Weight of Mr. Davis's 


Cotton to Culna, the Exhibits of the Culna Sales ought to have been the Rule for forming the Equa- 
tion of the Cotton ſo ſold at Culna, and the Exhibits of the Calcutta Sales to have been the Rule 


only for forming the Equation or Medium of the Cotton fold at Calcutta: So, with regard to 
Time, the Decree of the Court of Appeals has only taken in from June to December 1746: But it 
appears, of the Reſpondent's own ſhewing, That he made Sales of Mr. Davis's Cotton in March 
tollowing z and the. ſame Exhibits, which take in and include the Sales of the ſaid Seven Months 
trom June to December, likewiſe include the Accounts of Sales for the Three following Months of 
January, February, and March; and by the fame Reaſon that the ſaid Seven Months are included, 
the ſaid Three lollowing Months ought alſo to have been included within, and made Part of, the 
Time, from which the Equation, or medium Price, was to be formed; and if the Culna Sales, and 
theſe Three Months, be taken into the Equation, as the Appellant inſiſts they ought to have been, 
it makes a Difference in Mr. Davis's Favour to the Time of pronouncing the ſaid Decree, of 
14,420 K. 89. or 1682 J. 135. 6d. as is before ſtated. _. | | 


For all which Reaſons, and ſuch others as ſhall be offered at the Hearing, the Appellant 


humbly hopes the ſaid Decree of the Preſident and Council of Fort William ſhall be 
Armed, with theſ» Variations; viz. by direfting the ſaid Months of January, 
Feb:uary, and March, to be taken into the ſaid Computation; and that the Equa- 
tion, or mediuin Price, on the ſaid Cotton ſent to Culna be made from the Exhibits 
of the Culna Sales; and that ſubſequent Intereſt be carried on from the Time of 
the Decree till the Time of Payment, with the Cofts of this Appeal, and all jus: 


ec uent Coſts. 
D. RV DER. 
W. MuRRay. 
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